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Harassment Statutes after People v. Cardamone:
Lowering the Bar for Conviction but Raising

Constitutional Questions
by Nate Nieman

I.  INTRODUCTION

Trial courts have found it challenging
to determine what, exactly, consti-
tutes “harassment” when often the
same behaviors, in different contexts,
can qualify as harassment in one con-
text but not in another.  In People v.
Cardamone,1 the Illinois Supreme
Court diverged from its prior decision
in People v. Parkins2 to create a
broader, more encompassing defini-
tion of “emotional distress” that
allows the State to prove harassment
without showing that the com-
plainant’s emotional distress was at
least in part caused by a threat of
injury or harm.  

This note argues that the Cardamone
decision should benefit the State by
making it easier to show harassment,
but that Cardamone also exposes
harassment statutes to constitutional
attack.  By broadening the definition
of “emotional distress” within the def-
inition of “harassment,” Cardamone
expanded the scope of “harassment”
to include conduct that does not con-
tain a threat of injury or harm to the
complainant.  Therefore, harassment
statutes after Cardamone will poten-
tially criminalize behavior that,
though offensive or annoying, is pro-
tected by the First Amendment right
to free speech.  

In People v. Klick,3 the Illinois
Supreme Court acknowledged this
danger by striking down as unconsti-
tutional an Illinois disorderly conduct
statute criminalizing telephone
harassment.4 Two years after Klick
was decided, the Parkins court
sought to protect a newly created tele-
phone harassment statute from the
same constitutional attacks which the
court grappled with in Klick by
restricting the arguably over-broad

definition of “harass” in an Illinois
telephone harassment statute to a
more precise definition.5 Now that
Cardamone has broadened the defini-
tion of “emotional distress” within the
definition of “harassment,” Illinois
harassment statutes are once again
exposed to the same constitutional
attacks that the court faced in Klick
but fended off in Parkins.  

Part II of this note examines the devel-
opment of the term “harassment” as it
has been interpreted in the context of
Illinois criminal harassment statutes.
Part III reviews the facts and proce-
dural history of Cardamone, details
the court’s analysis, and discusses
how it dispenses with the holding of
Parkins to arrive at a broader defini-
tion of “harassment” by enlarging the
scope of the “emotional distress” ele-
ment within it.  Parts IV and V discuss
how, after dispensing with Parkins,
Cardamone is still at odds with the
prior decision of Klick and describes
the effect that Cardamone will have
on future cases involving harassment
statutes. 

II.  History

A.  “Harassment” as Defined by the
Illinois Domestic Violence Act of
1986

Cardamone is the latest decision in a
line of cases interpreting “harass-
ment” in Illinois statutes.  The three
primary statutes that criminalize
harassment are the Illinois Domestic
Violence Act of 1986 (“DVA”),6
Illinois telephone harassment
statute,7 and Illinois harassment of a
witness statute.8 The Illinois
Criminal Code does not define
“harassment.”9 Historically, courts
interpreting Illinois telephone and
witness harassment statutes have

looked to the definition of “harass-
ment” contained in the DVA.10

Harassment is defined in the DVA as
“knowing conduct which is not nec-
essary to accomplish a purpose that is
reasonable under the circumstances;
would cause a reasonable person
emotional distress; and does cause
emotional distress to the petition-
er.”11 Furthermore, harassment
“results from intentional acts that
cause someone to be worried, anx-
ious, or uncomfortable.”12

B.  People v. Klick

The Illinois Supreme Court’s decision
in Cardamone was preceded by two
prior Illinois Supreme Court decisions
addressing Illinois harassment
statutes.13 In the first of these deci-
sions, People v. Klick, the court held
the Illinois disorderly conduct statute
criminalizing telephone harassment14

was unconstitutionally over-broad.15

In Klick, the defendant was charged
with disorderly conduct in that he
“knowingly made a telephone call or
calls with the intent to annoy anoth-
er,” in violation of Ill Rev. Stat. 1973,
ch. 38, par. 26-1(a)(2).16 The trial
court held that section 26-1(a)(2) was
unconstitutionally over-broad, and the
Illinois Supreme Court affirmed.

The Illinois Supreme court reasoned
that “[b]y making the call itself the
criminal act--not the language used or
the method employed to harass--the
legislature has attempted to avoid
infringing on protected speech.  But
the means they have chosen to reach
unprotected conduct sweeps too
broadly, and, in fact, makes criminal
conduct protected by the First
Amendment, i.e., the right to commu-
nicate to another in a reasonable man-
ner.”17 The court explained that the
broad language of section 26-1(a)(2)
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could criminalize “many instances
when, without breaching the peace,
one may communicate with another
with the possible intention of causing
a slight annoyance in order to empha-
size an idea or opinion, or to prompt
a desired course of action that one is
legitimately entitled to seek.”18 The
court continued that such a circum-
stance “would daily subject countless
callers to the stigmatization of the
criminal process at the election of
their listeners who might perceive the
call as having been made with the
intent to annoy.  Such an unlimited
intrusion on first amendment free-
dom is not permitted.”19

C. People v. Parkins

The Illinois Supreme Court’s decision
in Parkins sought to prevent a newly
enacted telephone harassment statute
from suffering the same fate that sec-
tion 26-1(a)(2) met in Klick by nar-
rowing the description of the conduct
criminalized therein.  The defendant
in Parkins was charged with harass-
ment by telephone, in violation of Ill.
Rev. Stat. 1977, ch. 134, par. 16.4-
1(2).20 Section 16.4-1(2) provides, in
pertinent part, that “harassment by
telephone” is “[m]aking a telephone
call, whether or not conversation
ensues, with intent to abuse, threaten
or harass any person called at the
number.”21 As in Klick, the trial court
held section 16.4-1(2) unconstitution-
al.22

On appeal, the Parkins court
expressed concern that “[a] statutory
enactment, though sufficiently clear
and precise to withstand a vagueness
attack, may nevertheless be imper-
missibly overbroad if it may reason-
ably be interpreted to prohibit con-
duct which is constitutionally pro-
tected.”23 To prevent section 16.4-
1(2) from being attacked as being
overly broad, the Parkins court
invoked the maxim Noscitur a sociis,
stating that “‘a word is known by the
company it keeps,’” which, “‘while
not an inescapable rule, is often wise-
ly applied where a word is capable of
many meanings in order to avoid giv-
ing the unintended breadth to the
Acts of Congress.’”24 When the court
applied Noscitur a sociis to section

16.4-1(2) it held that “the words
‘abuse’ and ‘harass’ take color from
the word ‘threaten’ and acquire more
restricted meanings.”25 By coloring
the words “abuse” and “harass” with
the word “threaten,” the court effec-
tively narrowed the description of
criminalized conduct by requiring
that the harassing conduct must tend
to threaten, thereby preventing sec-
tion 16.4-1(2) from proscribing con-
stitutionally protected speech.26

III.  People v. Cardamone

A.  Facts

In People v. Cardamone, the defen-
dant was charged with and convicted
of two counts of harassment of a wit-
ness, in violation of section 5/32-4a,
and three counts of disorderly con-
duct for filing a false police report, in
violation of section 5/26-1(a).27 The
complainant in Cardamone attended
a hearing where the defendant was
accused of wrongdoing and where
the complainant was both a potential
witness and the mother of the alleged
victim in the case.28 After the hear-
ing, the complainant and her daugh-
ter were driving home when the
defendant “found himself immediate-
ly behind” the complainant.29 The
defendant and his wife testified that
the complainant tried to cut the
defendant off as he attempted to pass
her on the road.30 The defendant sub-
sequently called 911 to report the
complainant as a drunk driver.31 The
911 operator asked the defendant,
“‘Did you see them drinking or you
just suspect it?’” to which the defen-
dant replied, “‘Yeah, I saw a bottle in
their car actually, it was that was so
weird [sic], half covered up.’”32 A
police officer pulled the complainant
over shortly after defendant made the
911 call.33 The complainant testified
that her “heart dropped” upon being
pulled over and that it was “nerve
wracking.”34 The officer told the
complainant that she had been pulled
over because a 911 call had been
made about her driving intoxicated.35

After hearing the reason for being
pulled over, the complainant felt
“quite a bit of anger that this was hap-
pening.”36 The officer did not
observe any signs of intoxication or

drinking in the complainant, and
though he did not search the vehicle,
he leaned in through the sliding door
to look for a beverage container but
found none.37 Finding nothing and
observing no signs of intoxication,
the officer released the com-
plainant.38

At trial, the defendant was convicted
on both the disorderly conduct
charges and the harassment of a wit-
ness charges.39 The harassment of a
witness statute provides, in pertinent
part, that a defendant is guilty if he or
she, with the intent to harass or annoy
the:

witness or person who may
be expected or may have
been expected to serve as a
witness, communicates
directly or indirectly with the
juror, witness or person who
may be expected or may have
been expected to serve as a
witness, or family member of
a juror or witness or person
who may be expected or may
have been expected to serve
as a witness in such manner
as to produce mental
anguish or emotional dis-
tress or who conveys a threat
of injury or damage to the
property.40

The Cardamone trial court adopted
the DVA’s definition of harassment to
determine whether the complainant
suffered the requisite “emotional dis-
tress.”41 The trial court thereafter
found the defendant guilty beyond a
reasonable doubt, stating that his con-
duct was:

deliberate with the intent to
harass or annoy [com-
plainant].  She certainly suf-
fered emotional distress by
his conduct; being stopped
by the police without cause,
being detained even for a
short time without any rea-
sonable suspicion of criminal
conduct, having her car
searched, all are actions that
would make a person upset
anxious and certainly uncom-
fortable.42
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The defendant appealed only the con-
viction for harassment of a witness,
arguing that the trial court erred in
finding him guilty beyond a reason-
able doubt because (1) the State failed
to prove beyond a reasonable that the
traffic stop produced in [com-
plainant]’s mind the requisite mental
anguish or emotion distress; and (2)
the evidence was insufficient that he
communicated with [complainant].43

The Illinois Appellate Court, Second
District, affirmed the conviction, and
the same issues were raised before
the Illinois Supreme Court.44

B.  Analysis 

The Cardamone court had to deter-
mine what level of emotional distress
the witness harassment statute
requires in order to decide whether
the evidence was sufficient to convict
the defendant.45 The witness harass-
ment statute contains two bases of lia-
bility under which a defendant can be
convicted.46 Under the first basis, a
defendant is guilty of witness harass-
ment if, having the requisite intent,
he communicates with the witness
“in such a manner as to produce men-
tal anguish or emotional distress.”47

Under the second basis, a defendant is
guilty of witness harassment if the
defendant “conveys a threat of injury
or damage to the property or person
of any witness.”48 The court deter-
mined that the defendant was con-
victed under the first basis of liabili-
ty.49 Because the statute lacks any
adjectives to quantify the amount of
emotional distress needed to sustain a
conviction under the first basis, the
court looked to the plain meaning of
“emotional distress” and “mental
anguish” to ascertain this, adopting
the dictionary’s definition of “emo-
tional distress” as a “highly unpleasant
mental reaction (such as anguish,
grief, fright, humiliation, or fury) that
results from another person’s con-
duct.”50

The defendant urged the court not to
adopt the plain meaning of “emotion-
al distress,” but instead to invoke
Noscitur a sociis to restrict the defini-
tion of “emotional distress” as the
Parkins court did in defining the

term “harass.”51 If the court would
have accepted this argument, the
“threat of injury or damage to the
property or person” language in the
second basis of liability in the statute
would have colored the terms “mental
anguish” and “emotional distress” in
the first basis of liability to narrow the
definition of these terms to require
some anticipation of injury to person
or property to be present in order for
emotional distress to have been
inf licted under the statute.  However,
the Cardamone court instead chose
to employ the plain meaning of the
term,lii thus extinguishing Parkins’
Noscitur a sociis approach.53

The court thereafter held that the
complainant’s reaction to being
stopped by the police officer fell
within the scope of the plain meaning
definition of “emotional distress.”54

The Cardamone court reasoned that
Parkins and its progeny were “not
compelling in light of the purpose
and the plain meaning of the statute.
The statute does not contain any lim-
iting language or exceptions, and the
court does ‘not depart from the plain
language of the statute by reading into
it exceptions, limitations, or condi-
tions that conf lict with the expressed
intent.’”55 Furthermore, the court
determined that because the statute
was designed to protect jurors and
witnesses involved in courtroom pro-
ceedings, it found that “the statutory
language encompasses negative emo-
tional states that are not necessarily
linked to fear or harm to either the
person or property of a person pro-
tected under the statute.”56

IV.  Commentary

Cardamone is complicated by Klick,
which was not mentioned in
Cardamone and which, unlike
Parkins and its progeny, was not
abrogated by Cardamone.57 The
Klick court determined that section
26-1(a)(2) chilled an individual’s con-
stitutional right to “communicate to
another in a reasonable manner”
because “the call itself . . . not the lan-
guage used or the method employed
to harass” was criminalized.58 The
Klick court reasoned that criminaliz-

ing the act of communicating and not
the content of the communication
went beyond the legislature’s intent
“to ban the type of unreasonable con-
duct which by its very nature attacks
the individual’s peace of mind and
solitude”59 because criminalizing the
call itself also proscribed an individ-
ual’s constitutionally protected ability
to “communicate with another with
the possible intention of causing a
slight annoyance in order to empha-
size an idea or opinion, or to prompt
a desired course of action that one is
legitimately entitled to seek,”60

which the legislature must not do.61

The Cardamone court, by refusing to
invoke Noscitur a sociis to restrict
the definition of “emotional distress”
to require a threat of injury, now
exposes section 5/32-4a to the same
constitutional attacks that section 26-
1(a)(2) faced in Klick because the
Cardamone court’s plain reading of
“emotional distress” similarly restricts
an individual’s First Amendment free
speech rights by limiting permissible
speech to that which does not cause a
“highly unpleasant mental reaction”
in another.62 Though section 5/32-4a
would likely survive a vagueness
attack,63 the constitutionally protect-
ed types of telephone conversations
that the Klick court feared would be
proscribed by section 26-1(a)(2)64

would probably also be proscribed by
the Cardamone court’s enlarged defi-
nition of harassment because these
conversations are likely to cause a
“highly unpleasant reaction” in anoth-
er.  

For example, if a husband telephones
his estranged wife, who is to testify
against him in an up-coming domestic
violence trial, to discuss custody
arrangements relating to their shared
children, and a heated argument
ensues in which his wife becomes
angry, the husband’s constitutionally
protected speech in the call can now
form the basis for a witness harass-
ment charge.  Therefore,
Cardamone’s broad-sweeping defini-
tion of “emotional distress” is at odds
with the Klick court’s decision that
the terms “harass” and “abuse” in sec-
tion 26-1(a)(2) were unconstitutionally
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over-broad.  This brings the courts
full-circle, back to Klick, where the
Cardamone court’s definition of
“emotional distress” once again
invites First and Fourteenth
Amendment constitutional attacks
because broad categories of constitu-
tionally protected speech can cause a
“highly unpleasant mental reaction”
in a witness without being criminal.65

V.  Conclusion

To reach a definition of “emotional
distress” in Cardamone, the court
considered the trial court’s interpreta-
tion of “harassment, ” drawn from the
DVA,66 the definitions of “abuse” and
“harass” in section 16.4-1(2) as inter-
preted by the Parkins court,67 and
the Parkins’ court’s narrowed defini-
tion of “abuse” and “harass” as
applied in the harassment of a witness
context in People v. Calvert.68

Because “harassment” is not defined
in the code,69 trial and appellate
courts, when considering whether
certain conduct constitutes “harass-
ment” in any of these three contexts,
will probably continue to look to the
DVA for the definition of “harass-
ment” and will further look to
Cardamone to define “emotional dis-
tress” within that definition.  By
choosing to replace the Noscitur a
sociis approach used in Parkins with
a “plain meaning” approach to statu-
tory interpretation, the Cardamone
court removed the anticipation of
injury requirement established in
Parkins and replaced it with a
requirement that is easier for the State
to satisfy--“highly unpleasant mental
reaction”--but harder for the State to
defend against constitutional chal-
lenges.  It will be relatively easy for
the State to prove that a complainant
has suffered emotional distress
because much constitutionally pro-
tected speech can cause the requisite
“highly unpleasant mental reaction”
in another.70

The Cardamone court erred by refus-
ing to follow the logic of Parkins that
solved the constitutional problem in
Klick.  If the court had invoked
Noscitur a sociis as it did in Parkins
to restrict the definition of  “emotion-

al distress” to require at least some
anticipation of injury, Illinois harass-
ment statutes would remain constitu-
tionally durable (which would
advance the interests of petitioners
who rely on these statutes to protect
them) while at the same time respect-
ing defendants’ constitutional rights
to free speech and due process.  But
if the Cardamone court had
employed this approach, the conduct
of the defendant in Cardamone
would not have been criminalized
because the complainant’s “emotional
distress” was not colored by a threat
of injury.  Instead, the court broad-
ened the definition of “emotional dis-
tress” to encompass the defendant’s
behavior in the instant case and there-
fore achieve the result it sought.
Now, with the Cardamone court’s
newly formulated definition of “emo-
tional distress,” many defendants,
who were only exercising their con-
stitutional rights, will be criminally
charged and convicted, while at the
same time the convictions of those
defendants, if history is any guide,
will be challenged on constitutional
grounds.  The result is that the
Cardamone decision will further bur-
den the courts at a time when the
courts are already overburdened. 
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